
Commentary: NY State Education Department requires 
school districts to replace Native American mascots 
or obtain tribe approval

THE NEW YORK STATE EDUCATION 

DEPARTMENT recently issued a let-

ter stating that public school districts 

must “affirmatively commit to re-

placing [their] Native American team 

name[s], logo[s], and/or imagery by the 

end of the 2022-23 school year” unless 

they obtain approv-

al from a recog-

nized tribe. School 

districts that fail to 

make that commit-

ment or otherwise 

obtain tribe approv-

al may be found in 

willful violation of 

the Dignity for All 

Students Act, which 

prohibits the cre-

ation of a hostile 

environment that 

could cause emo-

tional harm to a stu-

dent. N.Y. Educ. Law 

§§ 11(7), 12(1). Viola-

tion of the Act could 

result in the remov-

al of school officers 

and the withholding 

of state aid, among 

other penalties. Id. 

§ 306.

The Education 

Department’s let-

ter builds on a 2001 

memorandum is-

sued by then Com-

missioner of Education Richard P. Mills. 

The memorandum explained that using 

Native American mascots “can become 

a barrier to building a safe and nurtur-

ing school community and improving 

academic achievement for all students.”

Commissioner Mills stated that “an 

immediate and statewide halt to the 

use of [Native American] mascots” 

was not advisable at that time because 

communities needed the opportunity 

to discuss the issue, and districts need-

ed to consider the “significant costs” 

involved in changing a school mascot 

(such as changing team uniforms and 

gym floors).

Instead, Commissioner Mills asked 

districts “to end the use of Native Amer-

ican mascots as soon as practical.”

Some districts have since retired their 

Native American mascots, but not all. 

The Education Department’s letter fol-

lows a challenge to the Cambridge Cen-

tral School District’s decision to keep 

its Indians team name, logo and mascot 

after previously deciding to retire them 

based on six months of research into the 

issue. The commissioner of education 

ruled that the district’s decision to keep 

its name and logo after deciding to retire 

them was arbitrary and capricious be-

cause the district failed to offer a mean-

ingful explanation for the shift. See Ap-

peal of McMillan, 61 Ed Dept., Decision 

No. 18,058 (Nov. 29, 2021). Moreover, 

the commissioner ruled that even if the 

district had not unreasonably changed 

its decision, it abused its discretion 

by maintaining its name and logo. The 

commissioner explained that numerous 

studies demonstrated the harms caused 

by Native American mascots, such as 

negative psychological effects on Na-

tive Americans and activating prejudic-

es in non-Native persons. Given these 

documented harms, the commissioner 

declared that it was reasonable to con-

clude that the use of Native American 

mascots could violate the Dignity for All 

Students Act.

The district appealed the commis-

sioner’s decision to the Albany Su-

preme Court, which affirmed the com-

missioner’s decision in its entirety. 

Amended Judgment at 8, Cambridge 

Cent. Sch. Dist. v. N.Y. State Dep’t of 

Educ., No. 902161-22 (Sup. Ct. Alba-

ny Cnty. June 22, 2022). The court held 

that the commissioner “determined 

correctly that the continued use of the 

‘Indians’ nickname and imagery, giv-

en the 20 years that have passed since 

Commissioner Mills’ directive, and 

given the imperatives of the District’s 

Diversity Policy, was itself an abuse of 

discretion by the [District].” The dis-

trict filed a Notice of Appeal with the 

Third Department, which has not is-

sued a decision on the matter.

The Education Department’s letter 

explains that this judicial decision “es-

tablishes that public school districts 

are prohibited from utilizing Native 

American mascots.” The Education 

Department encourages districts that 

need guidance regarding how to com-

ply with its mandate to reach out to 

districts that have successfully retired 

their mascots or their local Board of 

Cooperative Education Services. The 

Education Department is also devel-

oping regulations to clarify school dis-

tricts’ obligations on this matter.

Amanda L. Lowe is a partner at Phillips Lytle 
LLP and co-leader of the firm’s Education Prac-
tice. She serves as chief legal advisor to educa-
tional institutions and can be reached at (716) 
504-5747 or alowe@phillipslytle.com.

Samuel Borbor-Sawyer is an attorney at Phil-
lips Lytle LLP and member of the firm’s Education 
Practice.  He can be reached at (716) 847-7037 or 
sborbor-sawyer@phillipslytle.com.

Emma P. Murphy is an attorney (admission 
pending) at Phillips Lytle LLP and member of 
the firm’s Education Practice Team. She can be 
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lipslytle.com.

DEC. 14, 2022

  AMANDA L. LOWE, SAMUEL BORBOR-SAWYER and EMMA P. MURPHY

Reprinted by EnVeritas Group with permission from North Carolina Lawyers Weekly . www.enveritasgroup.com DG053122

Amanda L. Lowe

Samuel Borbor-
Sawyer

Emma P. Murphy



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


