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Lawyer Tells New York's Highest Court Elephant
Isn't 'Happy' in Bronx Zoo

BY BRIAN LEE

lephants’ cognitive pro-
cesses are on par with
humans to such an ex-
tent that an Asian tusker
named Happy should be
released from the Bronx Zoo, un-
der the state’s unlawful imprison-
ment statute for people, an ani-
mal rights attorney argued to the
state’s highest court Wednesday.
Twelve months ago, the New York
Court of Appeals became the first

high court in an English-speaking

Bronx Zoo elephant “Happy” strolls
inside the zoo’s Asia Habitat in New

York. Photo: Bebeto Matthews/AP

jurisdiction anywhere in the world
to agree to hear such an appeal,
according to the appellant, The
Nonhuman Rights Project, a civil

rights organization whose mission
is to work through litigation, legis-
lation and education to secure fun-
damental rights for animals.

The organization, which states
that its unique litigation challeng-
es “archaic, unjust, millennia-old
legal status quo that sees all non-
human animals as legal ‘things’

”

with no rights,” was represented
by its consulting attorney, Monica
Miller.

Miller cited five world-renowned
elephant experts, who say ele-
phants share many cognitive abili-
ties with humans, including self-
awareness, empathy, awareness of
death, intentional communication,
learning and memory.

Her citations included a Marc
Bekoff article in a 2012 Psychology
Today, which indicates elephants
are known for their mental apti-
tude and deep emotional capa-
bilities that are strikingly similar
to human cognition, and a Ferris
Jabr piece that states elephants
are even smarter than previously
realized, with distinct emotions,
societies and lives, and an ability
to form associations that foster
the welfare of each member.
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Monica L. Miller of Novato, California,
consulting attorney for the Nonhu-
man Rights Project, speaks at a press
conference on May 18, 2022 in Albany
New York. Miller is seeking to have

an Asian elephant that’s been in the
Bronx Zoo since 1977 released to an
animal sanctuary, under New York’s
unlawful imprisonment statute.

A judgment for the organization
would be viewed as a ground-
breaking advance for animal rights
in New York.

But the panel of seven judges ap-
peared to exhibit skepticism.

Associate Judge Jenny Rivera
asked if Miller’s application meant
that she couldn’t keep a dog.

“Dogs can memorize words,” Ri-
vera said, “and I think most people
who have dogs or any kind of do-
mesticated pet of that way would
say that they feel a special connec-
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tion and a bond; they’re like their
family.”

Miller said evidence about dogs’
brains isn’t available in the same
way it is for elephants.

After making her oral argument,
Miller told animal rights support-
ers who converged on the hearing,
for which an overflow room was
needed, “It has been a tremendous
honor to argue for Happy’s right to
liberty today, not just for Happy
but for all elephants.”

Miller continued: “With your sup-
port, we made the strongest case
possible for her freedom and re-
sponded to the judge’s questions
with all the rigor Happy deserves,
pointing to centuries of precedent
and the robust diverse support
that are on the side of granting her
release from unlawful imprison-
ment at the Bronx Zoo.”

It was the organization’s first suc-
cess to reach the New York high
court after four attempts in eight
years, including failed bids to have
the court consider the release of
chimpanzees from the zoo.

Miller said Happy is in an en-
vironment that is unnatural and
harmful to her and she can’t be
released into the wild, given the
nature of the custody she’s been
under since 2006. Releasing her to
an animal sanctuary that’s close
to her natural environment is the
best scenario.

The
Breheny, executive vice president

respondent, James J.

for the Wildlife Conservation Soci-
ety and director of the Bronx Zoo,

was represented by Kenneth A.
Manning of Buffalo.

Manning said Happy has been
kept apart from other elephants
in an enclosure of about an acre
in the zoo for the past 16 years for
safety reasons.

He told the judges that Happy is
kept away from another elephant
because they don’t get along.

Manning said there were three
affidavits from a chief veterinar-
ian, curator and the zoo’s director
attesting personal knowledge of
Happy’s conditions in the zoo.

The attorney said it was “signifi-
cant in this case that the so-called
experts” had never seen Happy in
the zoo.

“They didn’t ask to examine or
look at her, nor submit a court
order during discovery,” he said.
“They submitted affidavits that
were used in another case in Con-
necticut, cookie-cutter.

New York’s statute against un-
lawful imprisonment states a per-
son illegally imprisoned or oth-
erwise restrained in his liberty,
or one acting on his behalf, may pe-
tition for a writ of habeas corpus.

The Supreme Court dismissed the
petition against Happy, saying the
elephant is an intelligent being with
advanced analytic abilities akin to
human beings, but it was bound
by case law that established that
animals are not persons’ entitled to
rights and protections afforded by
the writ of habeas corpus.

The Appellate Division, First De-
partment affirmed the decision,

stating a writ of habeas corpus is
limited to human beings.

The Nonhuman Rights Proj-
ect previously sought a writ of ha-
beas corpus on behalf of a chim-
panzee named Tommy.

The Appellate Division, Third
Department denied the petition,
holding that a chimpanzee was not
a person entitled to the protection
of habeas corpus relief.

Citing the lack of precedent, the
court said that “legal personhood
has consistently been defined in
terms of both rights and duties”
and, “unlike human beings, chim-
panzees cannot bear any legal du-
ties, submit to societal responsibil-
ities or be held legally accountable
for their actions.”

The Nonhuman Rights Project
then brought new habeas corpus
proceedings on behalf of Tommy
and a second chimp named Kiko,
again without success.

The Appellate Division, First De-
partment said it found no legal sup-
port or precedent for concluding
that the “human-like characteris-
tics” of chimpanzees render them
persons for purposes of state law.

It went on to say chimps lack the
capacity or ability to bear legal du-
ties, or to be held legally account-
able for their actions.

Happy, 51, has been a fixture at
the Bronx Zoo since 1977.

Reprinted with permission from the May 18, 2022 edition of the NEW YORK
LAW JOURNAL © 2022 ALM Global Properties, LLC. All rights reserved.
Further duplication without permission is prohibited, contact 877-256-2472 or
reprints@alm.com. # NYLJ-5192022-550477




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


