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Personal Jurisdiction and Venue

In Bartosiewicz v. Nelsen, No. 20-cv-
06513-EAW (Sept. 29, 2021) — an action
for breach of contract concerning the
purchase and sale of antique muscle cars
— defendant moved to dismiss based on
lack of personal jurisdiction and improp-
er venue. Observing
that there are two
ways that New York
courts exercises
personal  jurisdic-
tion over non-res-
idents (i.e., general
jurisdiction under
CPLR 301, and spe-
cific jurisdiction un-
der CPLR 302), the
court first found that
defendant was not
subject to general
jurisdiction in New
York because he is
a resident of Min-
nesota. The court
then  determined
that defendant was
not subject to spe-
cific jurisdiction in
New York because
he never travelled here; the automobiles
and relevant paperwork were exchanged
in Minnesota; no in-person negotiations
took place anywhere, and instead were
undertaken by telephone; there was no
choice-of-law clause in the sales agree-
ment; and the sales agreement did not
require the parties to send notices or
payment into New York. In reaching its
conclusion, the court rejected plaintift’s
argument that personal jurisdiction ex-
isted because, by negotiating the contract
by telephone while plaintiff was in New
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York, defendant “projected himself into
New York,” finding that such contact with
New York was minimal and would not
comport with due process because defen-
dant did not purposefully avail himself of
New YorK’s laws. Finally, the court noted
that it is authorized to transfer the action
to another venue even though it lacks
personal jurisdiction over defendant, and
then transferred the action to the District
of Minnesota in the interest of justice.

Standing

In Lackawanna Chiropractic P.C. v. Tivity
Health Support, LLC, 18-cv-649-L]V-JJM
(Aug. 27, 2021) — a putative class action
alleging violations of the Telephone Con-
sumer Protection Act — plaintiff moved
for preliminary approval of a modified
class action settlement, to which the
magistrate judge recommended the set-
tlement not be approved on grounds that
the parties had not shown that each mem-
ber of the settlement class was harmed by
defendant’s actions. The parties objected
to the recommendation, and the court
respectfully agreed, finding instead that
plaintiff had adequately alleged Article
III standing. The court noted that the
“threshold question” of whether a plain-
tiff has Article IIT standing must remain
“distinct” from the “question of whether
the plaintiff a valid claim on the merits.
Accepting plaintiff’s allegations as true,
the court held that at this early stage of
litigation, before the completion of dis-
covery and without a pending motion for
summary judgment, plaintiff had suffi-
ciently established that the proposed class
had standing. Merely because the defini-
tion of the class might include plaintiffs
who ultimately could not establish their
entitlement to relief on the merits did not

deprive the court of jurisdiction over the
proposed settlement class’s claims. To in-
sist that class members submit evidence
of personal standing, rather than simply
rely on plausible standing allegations,
would cause the “standing inquiry [to]
essentially collapse ... into the merits”

Bankruptcy Appeals

In Capozzolo v. Grow America Fund, Inc.,
21-cv-00757-WMS (Oct. 26, 2021), the
Bankruptcy Court entered an Order in an
adversary proceeding granting summary
judgment in favor of a creditor and deter-
mining that the debtor’s debt was not dis-
chargeable because it was incurred with
intentionally false and fraudulent repre-
sentations. The debtor appealed to the
District Court and the creditor moved
to dismiss the appeal, arguing that the
Bankruptcy Court’s Order was not an ap-
pealable final order because the amount
of the debt had not been determined by
the Bankruptcy Court and a judgment
had not yet been entered against the debt-
or. Noting that “there is a strong federal
policy against piecemeal appeals,” and
that “a dispute is not completely resolved
until the bankruptcy court determines
the amount of damages to be awarded,
the court found that the Order was not
appealable because it did not resolve all
of the issues in the adversary proceed-
ing, including the amount of damages to
be awarded. As a result, the court lacked
jurisdiction to address the appeal and
granted the creditor’s motion to dismiss.

Motion to Seal

In Spring, et al. v. Allegany-Limestone
Central School District, et al., 14-cv-476-
WMS (Sept. 14, 2021) — an action for
damages under the Americans with Dis-
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abilities Act (“ADA”) and the Rehabili-
tation Act (“RA”) — defendants moved
for summary judgment arguing, among
other things, that decedent did not have a
qualifying disability as defined under the
ADA and the RA. After submitting an
affirmation attesting to decedent’s medi-
cal and psychological problems, plaintiff
then moved to seal decedent’s medical
records, individual education plans, and
psychosocial assessments that had been
attached as exhibits to the opposing af-
firmation. After noting strong competing
interests that supported the compelling
arguments advanced by both parties, the
court ruled that all of the subject records
would be sealed. The court acknowledged
that there were strong First Amendment
and common law presumptions — of
public access to judicial documents and
proceedings — that weighed against the
seal request. Yet the court also noted
that, in this circuit, courts regularly al-
low medical records to be filed under seal
when the parties have a strong privacy in-
terest in that medical information. Here,
notwithstanding that the decedent’s pri-
vacy interest in his medical records was
diminished because he was deceased, the
court nevertheless found that the public
interest to access was outweighed by the
still-significant privacy interest held by
decedent. The court also found that the
public’s interest in access could be pro-
tected by the court’s decisions not being
filed under seal and by any references to
the relevant records being unredacted.

Rule 60-b Motion to Vacate

In Mandala, et al. v. NTT Data, Inc., 18-
cv-6591- CJS (Dec. 6, 2021) — a class
action under Title VII of the Civil Rights
Act of 1964 and related state laws alleg-
ing disparate impact claims against de-
fendant for its alleged policy not to hire
individuals with criminal convictions —
plaintiffs moved pursuant to Rule 60(b)
(6) to vacate the courts judgment and
permit plaintiffs to file a first amended

complaint. The Rule 60(b) motion was
filed after the court had granted defen-
dant’s motion to dismiss, the judgment
was affirmed on appeal, and plaintiffs’ pe-
tition for re-hearing en banc was denied.
Plaintiffs’ motion to vacate the judgment
relied heavily on a reference, made by
the majority in its decision denying the
en banc hearing, to statistics introduced
in an amicus brief, and encouragement
by the dissent that plaintiffs should move
under Rule 60 for leave to file an amend-
ed complaint that included those statis-
tics. The court denied the motion, and
first clarified that the liberal standard
favoring leave to amend under Rule 15
applied to pretrial applications, and not
to post-judgment applications under
Rules 59 and 60. In the post-judgment
context, plaintiffs must present adequate
grounds for relief under Rule 60, and
the court must give “due regard,” but not
“sole regard,” to Rule 15, “lest the liberal
amendment policy of Rule 15(a) ‘swallow
the philosophy favoring finality of judg-
ments whole” Turning to the specifics
of the application before it, the court dis-
agreed that plaintiffs were unwitting vic-
tims of an ambiguous standard that was
unpredictably applied to their detriment
and then clarified by the appellate court.
The court instead found that the appellate
court merely summarized existing law,
and therefore plaintiffs’ motion to vacate
was untimely because such an applica-
tion under Rule 60(b)(1) was required to
be made no more than one year after en-
try of judgment. The court also held that
plaintiffs had failed to establish the “ex-
traordinary circumstances” required for
such relief under Rule 60(b)(6) because
that provision was not intended to relieve
plaintiffs from the consequences of their
conscious and informed litigation strate-
gy and their “free, calculated, and delib-
erate choices,” especially when plaintiffs
had multiple opportunities to add the
decade-old statistics to their complaint,
including after the motion to dismiss was

briefed, oral argument occurred, and the
court’s initial decision was issued.

Judicial Immunity

In Arce v. Vilardo, 21-cv-00588-EAW
(Nov. 28, 2021), a pro se plaintiff filed
suit against the district judge who pre-
sided over plaintiff’s prior lawsuit against
several New York State court judges. The
prior lawsuit was dismissed on grounds
of judicial immunity and plaintiff
claimed that the district judge abused his
position as a judicial officer by protecting
other judicial officers from wrongdoing,
while denying him the appointment of
counsel in order to hide judicial abuses.
Because plaintiff was proceeding in for-
ma pauperis, the court found that it was
statutorily required to screen plaintiff’s
complaint, and would be obligated by
statute to dismiss it if it failed to state a
claim upon which relief may be granted,
or if it sought monetary relief against a
defendant who is immune from such an
award. Then, noting that judges are abso-
lutely immune from suit for action taken
within the scope of their judicial respon-
sibilities, and that even allegations of bad
faith or malice cannot overcome judicial
immunity, the court found that the al-
legations in plaintiff’s complaint con-
cerned actions performed by the district
judge in his judicial capacity. Finally, be-
cause the defects in plaintiff’s complaint
were substantive and could not be cured
by “better pleading,” the complaint was
dismissed, with prejudice, and leave to
appeal to the Court of Appeals as a poor
person was denied.

Kevin M. Hogan is the Managing Partner at
Phillips Lytle LLP. He concentrates his practice in
litigation, intellectual property and environmen-
tal law. He can be reached at khogan@phillipsly-
tle.com or (716) 847-8331.

Sean C. McPhee is a partner with Phillips Lytle
LLP where he focuses his practice on civil litiga-
tion, primarily in the area of commercial litiga-
tion. He can be reached at smcphee@phillipslytle.
com or (716) 504-5749.

Reprinted by EnVeritas Group with permission from Western New York Daily Record. www.enveritasgroup.com MC041922




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


