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Introduction

Which termination or exclusion lists are health care
providers required to check when hiring new employees
or contractors? The United States Department of Health
and Human Services Office of Inspector General (HHS-
OIG) and the Centers for Medicare & Medicaid Services
(CMS) each have lists. Like the vast majority of states,
New York State has its own Medicaid Exclusion List,
which is administered by the New York State Office of
the Medicaid Inspector General (OMIG). This article is in-
tended to provide some background on federal health care
program exclusion lists suggesting a contractor/employee
screening process for health care providers.

OIG’s Exclusion Authority and a Brief Legislative
History of Exclusion From Federal Health Care
Programs

The HHS-OIG was established to “identify and elimi-
nate fraud, waste, and abuse” in HHS programs and to
“promote efficiency and economy” in HHS operations.!
The HHS Secretary has delegated authority to OIG to “ex-
clude from participation in Medicare, Medicaid, and other
federal health care programs? persons that have engaged
in fraud or abuse and to impose civil money penalties
(CMPs) for certain misconduct related to federal health
care programs.”3

The 1977 Medicare-Medicaid Anti-Fraud and Abuse
Amendments, codified at Section 1128 of the Social Secu-
rity Act (“Act”), first provided for exclusions from Medic-
aid and Medicare of physicians and practitioners con-
victed of certain crimes.* Then, in 1981, the Civil Monetary
Penalties (CMP) Law, codified at Section 1128A of the
Act, imposed civil liability—including monetary penal-
ties, assessments and exclusion from federal health care
programs—for health care fraud and abuse.’ Subsequent
legislation further strengthened OIG’s sanction author-
ity—introducing, for instance, mandatory and discretion-
ary exclusions for certain misconduct,® and expanding the
scope of exclusion beyond Medicare and Medicaid to all
federal health care programs.”

Section 1128 of the Act mandates the exclusion of phy-
sicians and health care practitioners from federal health
care programs for convictions relating to patient abuse,
felony health care fraud, felony controlled substance and
program-related crimes.? Permissive exclusions, whereby
OIG may exclude physicians and health care practitioners
from federal health care programs, include convictions

for misdemeanor fraud, obstruction of an investigation or
audit, misdemeanor distribution of a controlled substance,
exclusion from a state Medicaid program, and default

on health and education loan or scholarship obligations,
among other things.?

Submission of a claim for payment for services
rendered by an excluded person to a federal health care
program, or causing such a claim to be submitted, is sub-
ject to criminal prosecution and /or CMP liability of up to
$20,000, an assessment for up to three times the amount
of the claim, and denial of future participation in federal
health care programs.!?

The Effects of Exclusion

Federal health care program exclusion has wide-
ranging implications for the various parties in the health
care services chain. Most directly, no payment shall be
made by a federal health care program for any item or
service furnished by an excluded individual or entity.!!
The prohibition on payment applies regardless of the
type, “whether from itemized claims, cost reports, fee
schedules, capitated payments, a prospective payment
system or other bundled payment, or other payment
system.”12 For instance, “no payment may be made to a
hospital for the items or services furnished by an excluded
nurse to federal health care program beneficiaries, even if
the nurse’s services are not separately billed and are paid
for as part of a Medicare diagnosis-related group pay-
ment received by the hospital.”!® Such nurse would be in
violation of his or her exclusion for causing claims to be
submitted to federal health care programs while he or she
was excluded.
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Additionally, no payment shall be made for any item
or service furnished at the direction or on the prescription of
an individual who is excluded when the person furnish-
ing such item or service knew, or had reason to know,
of the exclusion.!® Thus, to avoid liability, providers that
furnish items and services on the basis of orders or pre-
scriptions, such as laboratories, imaging centers, durable
medical equipment suppliers and pharmacies, “should
ensure, at the point of service, that the ordering or pre-
scribing physician is not excluded.”1®

Further, under Section 1128A of the Act, providers
that employ or contract with excluded persons to provide
items or services payable by federal health care programs
may be subject to CMPs.1”

If a health care provider arranges or
contracts (by employment or otherwise)
with a person that the provider knows or
should know is excluded . . . the provider
may be subject to CMP liability if the ex-
cluded person provides services payable,
directly or indirectly, by a Federal health
care program.'8

Notwithstanding this strict prohibition, a provider
may employ or contract with an excluded person in
limited situations.!® For example, if federal health care
programs do not pay, directly or indirectly, for the items
or services being provided by the excluded individual,
then a provider that participates in federal health care pro-
grams may employ or contract with an excluded person to
provide such items or services.?

Thus, because providers may be subject to liability
for partnering with excluded individuals, all persons
that provide items or services payable under federal
health care programs should be screened by providers,
including employees, contractors, subcontractors and the
employees of contractors.?! “For example, OIG recom-
mends that providers screen nurses provided by staffing
agencies, physician groups that contract with hospitals to
provide emergency room coverage, and billing or coding
contractors.”??

0OIG’s List of Excluded Individuals/Entities

In order to avoid potential liability, OIG urges health
care providers and entities to check the OIG List of Ex-
cluded Individuals/Entities (LEIE) prior to hiring or con-
tracting with individuals or entities.?? The LEIE includes:

1. The name of the excluded person at the time of the
exclusion;

2. The person’s provider type;

3. The authority under which the person was
excluded;

4. The state where the excluded individual resided at
the time of exclusion, or the state where the entity
was doing business; and

5. National Provider Identifier (NPI).2*

The LEIE is updated monthly, and OIG recom-
mends that providers screen individuals prior to hiring
or contracting, and then regularly afterwards, to ensure
compliance.”

OIG recommends that providers use the LEIE as the
primary source of information about OIG exclusions
because it is maintained by OIG; updated monthly; and
provides important details, including the statutory basis
for the exclusion action, the person’s occupation at the
time of exclusion, the person’s date of birth and address
information.?® Also, OIG staff are able to provide support
with respect to the LEIE, such as responding to questions
and verifying information regarding persons identified on
the LEIE.?

It is also important for providers to consult the lists
published by the state Medicaid programs to which the
providers submit claims for items or services that are paid
for by that state’s Medicaid program, in addition to the
LEIE. The various state agencies administering or super-
vising the administration of state health care programs
(“State Agencies”) may prosecute and sanction providers
on their own initiative when state law authorizes them
to do s0.28 They may also extend exclusions beyond the
time periods imposed by OIG.?” The regulations govern-
ing state-initiated exclusions from Medicaid are clear that
“the provisions of these regulations are minimum require-
ments.?Y Even when OIG exercises its permissive exclu-
sion authority based on a state Medicaid program exclu-
sion, there may be some delay between the effective date
of the state Medicaid program exclusion and an exclusion
by the OIG, and the posting of the exclusion to the LEIE.3!

State Agency Termination Reporting Under the
Patient Protection and Affordable Care Act

Section 6501 of the Patient Protection and Affordable
Care Act (ACA) amended Section 1902(a)(39) of the Act to
require State Agencies to terminate the Medicaid participa-
tion of any individual or entity that is terminated under
Medicare or any other state plan, where such termination
is included by the HHS Secretary in a database or similar
system.*? Terminations have the same effect as an exclu-
sion, as no federal health care program payments can be
paid for services provided by a terminated individual.®

The ACA requires that CMS establish a process for
sharing information about terminated providers.3* To
meet this requirement, CMS developed a web-based ap-
plication called the Medicaid and Children’s Health Insur-
ance Program State Information Sharing System (MCSIS).
States were intended to download information regarding
terminated providers in other states and to upload infor-
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mation regarding their own terminations.* State Agencies
were encouraged by CMS to report provider terminations
to populate MCSIS, but were not mandated.3®

In 2012, CMS issued guidance emphasizing that it is
only interested in being notified of “for cause” termina-
tions, which constitute instances when “a State Medicaid
program, [Children’s Health Insurance Program (CHIP)],
or the Medicare program has taken action to revoke a
Medicaid or CHIP provider’s or Medicare provider or
supplier’s billing privileges and the provider has exhaust-
ed all applicable appeal rights or the timeline for appeal
has expired.”?” As a rule, “for cause” does not include
“any voluntary action taken by the provider to end its
participation in the Medicaid program, except where that
‘“voluntary’ action is taken to avoid sanction.”

According to CMS, examples of “for cause” termina-
tions include:

1. Providers that are terminated by State Medicaid
Agencies because they have engaged in fraudulent
conduct;

2. Providers that are terminated by State Medicaid
Agencies due to abuse of billing privileges, e.g.,
billing for services not rendered or for medically
unnecessary services;

3. Providers that are terminated by State Medicaid
Agencies due to misuse of their billing number;

4. Providers that are terminated by State Medicaid
Agencies due to falsification of information on
enrollment application or information submitted to
maintain enrollment; and

5. Providers that are terminated by State Medicaid
Agencies due to continued billing after the sus-
pension or revocation of the provider’s medical
license.®

Despite CMS'’s attempts to maintain a database of
Medicaid terminations to help State Agencies comply
with Section 1902(a)(39) of the Act, MCSIS was rife with
problems, and OIG was critical of CMS'’s efforts. In March
2014, OIG published CMS’s Process for Sharing Informa-
tion About Terminated Providers Needs Improvement, which
found that MCSIS had no records for 27 State Agencies;
only about one-third of the 6,439 records in MCSIS related
to providers terminated “for cause”; over half of MCSIS
records did not contain NPIs; and only one-third of MC-
SIS records identified provider types.*’ OIG recommended
that CMS “(1) require each State Medicaid agency to
report all terminated providers, (2) ensure that the shared
information contains only records that meet CMS’s criteria
for inclusion, and (3) take action to improve the complete-
ness of records shared through the process.”4!

CMS took the advice and “implemented procedures
intended to improve the completeness of the records,
such as requiring States to submit a copy of the Medic-
aid termination letter issued to the provider as well as
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information such as the provider’s NPI or SSN.”#2 It also
began reviewing each termination to assure that it meets
CMS criteria for inclusion in the Termination Notification
database.®?

Still, in August 2015, OIG released a report entitled
Providers Terminated From One State Medicaid Program
Continued Participating in Other States, which found that,
among other things, 12% of providers who were termi-
nated for cause from State Medicaid programs in 2011
continued participating in Medicaid in other states.** OIG
recommended that CMS “(1) work with States to develop
uniform terminology to clearly denote terminations for
cause, (2) require that State Medicaid programs enroll all
providers participating in Medicaid managed care, and
(3) furnish guidance to State agencies that termination is
not contingent on the provider’s active licensure status.”#

In response to the draft OIG report, CMS System for
Sharing Information About Terminated Providers Needs Im-
provement, CMS responded that it had phased out MCSIS
and transitioned to the One Program Integrity (OnePI)
portal on November 25, 2013.4 Still in use today,*” OnePI
allows for state-to-state information on terminated pro-
viders to be securely shared by CMS, state Medicaid, and
CHIP staff.*® OnePI allows State Agencies to view and
download Medicare revocations, previous MCSIS data,
and state Medicaid terminations.*’

Conclusion

When hiring employees or contractors to provide
services that are payable by a federal health care program,
New York health care providers should screen employees
and contractors using OIG’s LEIE database, the Medicaid
Exclusion List (MEL) administered by OMIG, and the
lists published by any other state Medicaid programs to
which provider submits claims. Section 1902(a)(39) of the
Act requires State Agencies, not providers, to terminate
the participation of any individual or entity that is termi-
nated under Medicare or any other state plan, where such
termination is included by the HHS Secretary in a database
or similar system. Thus, OMIG bears the responsibility for
utilizing available CMS resources, such as OnePl, to popu-
late the MEL with individuals and entities that have been
excluded under other states’ plans. Reviewing other states’
databases may result in over-exclusion, as other states
may report terminations or exclusions beyond the scope of
what is required under New York State or federal law.
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