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Legalized Recreational Marijuana Comes to New York 
By Kevin J. Mulvehill 

and Mark F. Pincelli

Phillips Lytle LLP

On March 31, 2021, New York State Governor 
Andrew Cuomo signed the Marijuana 
Regulation and Taxation Act into law 

(“Cannabis Law”). The law, among other things, 
legalizes the adult recreational use of marijuana and 
protects individuals who use marijuana outside of 
the workplace from discrimination. The legalization 
of recreational marijuana is dramatically altering the 
landscape of workplace drug testing and safety, and 
limiting the ability of employers to discipline, terminate 
or refuse to hire employees for marijuana use. Some of 
the related issues are discussed below. 

Who May 
Legally Possess 
and Use 
Recreational 
Marijuana? 

Individuals 
21 years or 
older may use 
marijuana. The 
Cannabis Law 
allows such 
individuals to: 

• Possess 
up to three 
ounces of 
cannabis and 
24 grams of 
concentrated 
cannabis on 
their person; 
and

• Grow their own marijuana 
and have up to five pounds of 
cannabis in or on the grounds of
their private residences. 

Can Employees Possess, Use, Sell 
or Distribute Marijuana in the 
Workplace? 

No. In fact, the Cannabis Law 
prohibits the smoking of marijuana 
wherever the smoking of tobacco 
is prohibited. Thus, employers may 
still prohibit such conduct in the 
workplace.  

What Workplace Protections Does 
the Law Provide Employees? 

In general, it is illegal for a 
covered employer to discharge, refuse 
to hire or otherwise discriminate 
against an employee 21 years or 
older for using marijuana off of the 
employer’s premises and outside of 
work hours. Notably, work hours 
under New York Labor Law § 201-d 
include paid and unpaid breaks and 
meal periods.  

Can Employers Discipline or 
Discharge Employees for Working 
While Impaired by Marijuana? 

Yes. However, to do so, the law 
requires that an employer show that: 

• The employee manifested 
“specific articulable symptoms 
while working that decrease 
or lessen the employee’s 
performance of the duties or tasks 
of the employee’s job position;” 
and 

• “[S]uch specific articulable 
symptoms interfere with an 
employer’s obligation to provide
a safe and healthy workplace, 
free from recognized hazards, 
as required by state and federal 
occupational safety and health 
law.”

As a result, most covered 
employers can no longer maintain 
policies prohibiting employees from 
working with any trace of marijuana 
in their system. 

That said, an employer, subject to 
any federal or state laws that prohibit 
employing an employee who uses 
marijuana, can lawfully take any 
adverse action against the employee 
required by such law, regulation or 
governmental mandate. In addition, 
an employer is exempt from the 
nondiscrimination provisions of Labor 
Law § 201-d if complying with them 
would require the employer to violate 
federal law, or would result in the 
loss of a federal contract or federal 
funding. 

Can an Employer Still Test for 
Marijuana? 

In general, yes. However, the 

Cannabis Law substantially decreases the utility of 
covered employers testing applicants and employees. 
Specifically: 

• It is now illegal for covered employers to refuse to 
hire an applicant because of marijuana use. Indeed, 
conducting pre-employment marijuana testing may 
expose such employers to discrimination claims. If 
the related employer refuses to hire an applicant after 
receiving a pre-employment drug test that is positive 
for marijuana, the circumstances could form the basis 
for a case of discrimination, even if the employer’s 
decision was unrelated to the applicant’s marijuana 
use. However, New York City employers should be 
aware that except in certain limited situations, New 
York City law prohibits pre-employment testing for 
marijuana. 

• The Cannabis Law requires that before taking 
action against an existing employee for marijuana 
use, an employer must show that the employee 
manifested specific articulable symptoms of marijuana 
impairment. Therefore, a positive test for marijuana 
will not be sufficient to establish impairment under 
the law. That said, a positive test may still have value 
in supporting an employer’s determination that the 
employee manifested specific articulable symptoms of 
marijuana impairment. 

What Should Employers Do Now? 

Employers should review and revise their existing 
policies and procedures as needed to comply with the 
Cannabis Law. They should also train management to 
recognize the signs of marijuana impairment so that they 
are able to substantiate and document specific articulable 
symptoms that interfere with an employee’s performance 

or pose a safety risk when marijuana impairment is 
suspected. Employers should closely monitor new 
developments in this area. 
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