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Standing and Subject Matter Jurisdic-
tion

In Orange Transportation Services, Inc. 
v. Volvo Group North America, LLC., 
No. 19-cv-06289-FPG (Jan. 15, 2020), 
plaintiff sought damages for breach of 
warranty, fraud, and other purported vi-
olations of New York law in connection 
with defendant’s sale of 24 semi-trucks 
that were allegedly defective. Defendant 
moved to dismiss, contending that 18 of 
the semi-trucks were not purchased by 
plaintiff, rendering it without standing to 
pursue claims related to those trucks. In 
response, plaintiff argued that it is affiliat-
ed with the purchasers of those 18 trucks, 
and that its affiliates assigned their rights 
to plaintiff to “simplify this litigation.” 
The Court first observed that, in order 
to proceed with the claims, plaintiff must 
not only have constitutional standing, 
but the Court must also have statutory 
jurisdiction or subject matter jurisdiction 
would be lacking. The Court then noted 
that it “is black-letter law that one cor-
poration cannot assert an affiliate’s legal 
rights,” and observed that plaintiff did not 
dispute that it did not purchase 18 of the 
semi-trucks at issue. Moreover, because 
the assignment argument was merely 
asserted in plaintiff ’s brief—without ci-
tation to any evidence—and also contra-
dicted the allegations in its complaint, 
it was insufficient to establish standing. 
As a result, the claims concerning those 
18 semi-trucks were dismissed, without 
prejudice. Finally, plaintiff was ordered 
to show cause why the remainder of the 

complaint should not 
be dismissed, based on 
the Court’s concerns 
that plaintiff had not 
shown that the parties 
were completely di-
verse.
Class Certification 

In Jackson v. Bank of 
America., N.A., 16-cv-
00787-FGP-HBS (Dec. 
30, 2019), plaintiffs 
filed a putative class 
action complaint alleg-
ing that defendant im-
properly and untimely 
processed their mort-
gage assistance appli-
cations so that it could 
charge them exces-
sive loan delinquency 
fees. The Court sub-
sequently dismissed 
all of plaintiffs’ claims 
except for one relating 
to whether defendant 

failed to use “reasonable diligence” in re-
viewing their loss mitigation application, 
as required by 12 C.F.R. § 1024.41(b)(1). 
Plaintiffs then moved for class certifica-
tion and, after discussing each of the re-
quirements found in Rule 23, the Court 
determined that several of the required 
elements were not satisfied, warranting 
denial of plaintiffs’ motion. For example, 
because plaintiffs admitted that their ex-
pert would need to review an unknown 
number of loan documents and spread-
sheets to determine whether defendant 
failed to use reasonable diligence for 
each class member, the “commonality” 
requirement was not met. For similar 

reasons, the Court found that plaintiffs 
failed to establish the “predominance” 
requirement, which is designed to ensure 
that a class will be certified only when it 
would achieve economies of time, effort, 
and expense, and promote uniformity of 
decision as to persons similarly situated, 
without sacrificing procedural fairness or 
bringing about other undesirable results. 
In other words, because determining 
which of the class members encountered 
defendant’s alleged failure to exercise rea-
sonable diligence would require a loan-
by-loan inquiry in order to determine 
liability, class-wide issues did not pre-
dominate.
Injunctions

In Havens et al., v James et al., No. 
19-cv-6482-DGL (Jan. 24, 2020), plain-
tiffs sought a declaration that they and 
others associated with them could en-
gage in conduct specifically prohibited by 
a 20-year-old injunction, from litigation 
plaintiffs were not involved in, that limit-
ed protest actions outside a reproductive 
health care services clinic by establish-
ing a 15-foot buffer zone and prohibited 
sidewalk counseling activities within that 
zone (the “Prior Injunction”). Plaintiffs 
moved for a preliminary injunction en-
joining defendants from enforcing the 
Prior Injunction, and defendants moved 
to dismiss the complaint for failure to 
state a claim. The Court granted the 
two motions to dismiss, finding that the 
complaint demonstrated that the side-
walk counseling engaged in by plaintiffs 
within the buffer zone violated the Prior 
Injunction, and that plaintiffs were acting 
in “active concert or participation” with 
the named parties that were enjoined by 
the Prior Injunction. The Court noted 
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that an injunction cannot lawfully en-
join the world-at-large, but rather can 
lawfully apply only to the parties named 
in the injunction, their officers, agents, 
servants, employees, and attorneys, and 
any other persons who receive notice of 
the injunction and act in concert or par-
ticipate with the named parties or their 
agents. According to the Court, plaintiffs 
were indisputably coordinating their ef-
forts to violate the Prior Injunction, and 
that concerted action and participation 
with the named parties in the Prior In-
junction was evident from the allegations 
in plaintiffs’ own complaint. The Court 
then found that, because plaintiffs failed 
to state a claim for relief, their motion for 
a preliminary injunction was moot. The 
Court went on, in any event, and ruled 
that plaintiffs had not shown the requisite 
irreparable harm necessary for such relief 
because, as the Second Circuit previously 
had found, the Prior Injunction was con-
tent-neutral, served to protect significant 
government interests, and still enabled 
individuals such as plaintiffs to effectively 
communicate their message.
Consolidation

In D’amico et al. v. Waste Management 
of New York, LLC, No. 18-cv-6080-EAW-
MJP (Dec. 14, 2019), plaintiff commenced 
a punitive class action against the opera-
tor of a landfill, claiming noxious odors 
were emitted onto plaintiff ’s property 
or causing damages. Defendant moved 
to consolidate the lawsuit with a second 
lawsuit also pending in the District that 
involved similar claims concerning the 
same landfill, but did not include a class 
action claim, and sought damages for 
odors emanating from a second landfill 
operated by Defendant, raised addition-
al causes of action, and named an addi-
tional municipal Defendant. The Court 
denied the motion to consolidate, even 
though defendant sought to consolidate 
the two lawsuits only for purposes of 
discovery. The Court found that consol-
idation risked prejudicing plaintiffs in 
the second lawsuit due to the likelihood 
of significant delay caused by the class 
certification issue in the first lawsuit. The 
Court determined that consolidation was 

not warranted because the factual and le-
gal issues that were different predominat-
ed over those that were common. And, 
because of those differences, the Court 
found the two cases would likely diverge 
for discovery purposes, at least until class 
certification was decided, making con-
solidation — even if only for discovery 
purposes — not in the interest of judicial 
convenience.
Discovery of Electronically Stored 
Information

In Black Love Resists et al. v. City of Buf-
falo et al., No. 18-cv-00719-CCR (Dec. 
19, 2019), a putative class action alleging 
that defendants violated the Constitution 
and discriminated against the class on 
the basis of their ethnicity by conduct-
ing vehicle checkpoints in areas of the 
City of Buffalo with a majority of Black 
and Latino residents, plaintiffs moved to 
compel defendants to produce, among 
other things, electronically stored in-
formation (“ESI”) related to the traffic 
checkpoints. Defendants objected to the 
demand for ESI, contending that it is not 
reasonably accessible, and that plaintiffs 
have not shown good cause to require the 
production of metadata, as required by 
Local Civil Rule 26(e)(4). Regarding the 
former objection, the Court noted that, 
while a party is not required to produce 
ESI from sources that the party identi-
fies as not reasonably accessible because 
of undue burden or cost, at least some of 
the information plaintiffs sought appar-
ently resided on defendants’ active email 
systems, making it “presumably accessi-
ble.” Moreover, because it is likely that the 
requested ESI will contain information 
that is probative, defendants’ unspecified 
burden weighed in favor of compelling 
disclosure of the ESI. As for the metada-
ta, however, because the Local Civil Rules 
create a presumption that “metadata … 
need not be routinely produced” absent 
a showing of good cause by the request-
ing party, the Court found that plaintiffs 
were only entitled to disclosure of meta-
data documenting the date and time that 
various emails were sent and received, 
as well as the identities of the sender 
and all recipients (including any copied 

and blind-copied recipients). Finally, 
the Court denied defendants’ request for 
cost shifting because the requested ESI 
is likely to contain relevant information, 
and “the party responding to discovery 
requests [typically] bears all costs associ-
ated with production.”
Security for Stay Pending Appeal

In Seneca Nation of Indians v. State of 
N.Y., 19-cv-00735-WMS (Dec. 12, 2019), 
petitioner sought to stay enforcement of 
a monetary judgment confirming an ar-
bitration award pending its appeal of the 
judgment. Noting first that a party who 
posts a full bond or “other security” is 
entitled to a stay from a monetary judg-
ment as a matter of right, the Court then 
considered whether petitioner’s proposed 
security—a restricted securities account 
that contains deposits in excess of the 
amount of the judgment—qualified un-
der Fed. R. Civ. P. 62(b). In opposition, 
respondent primarily argued that the 
proffered account does not adequately se-
cure the judgment because the governing 
agreements do not adequately restrict the 
transfer of funds out of the account, and 
may permit petitioner to initiate transfers 
for reasons other than to satisfy the judg-
ment. The Court rejected this, and each 
of respondent’s other arguments, con-
cluding that the securities account con-
stituted adequate “other security” under 
Fed. R. Civ. P. 62(b), so long as petition-
er agreed not to make any withdrawals 
(even if permitted under the terms of the 
agreements underlying the securities ac-
count) as a condition of the stay.
Satisfaction of Judgment

In Centerbar v Esser James & Associ-
ates, LLC et al., No. 16-cv-896-LJV (Dec. 
26, 2019), plaintiff filed a complaint al-
leging violations of the Fair Debt Collec-
tion Practices Act. Defendants failed to 
appear, the Clerk of the Court entered a 
default, and the Court entered a default 
judgment and awarded plaintiff dam-
ages of $32,883.33. Plaintiff moved to 
compel one defendant to surrender an 
engagement ring in satisfaction of the 
judgment. Under Rule 69(a), the proce-
dure to enforce a Writ of Execution must 
comply with state law. The Court grant-
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ed the motion because, under New York 
Law, a money judgment may not be en-
forced against a wedding ring, but can 
be enforced against an engagement ring 
when the engagement ring does not also 
serve as a wedding band. Here, plaintiff ’s 
husband testified that plaintiff received 
her engagement ring before their wed-
ding and separate from a wedding band 
that was exchanged at the ceremony. The 
Court thus held that the engagement ring 
was exempt under CPLR. § 5205(a)(6) 
and must be turned over to satisfy the 
money judgment.
Default Judgment

In Grice v McMurdy, No. 18-cv-6414-
MAT (Jan. 8, 2020), plaintiff contracted 
to have defendant sell on consignment 
certain sports memorabilia. When plain-
tiff delivered the memorabilia but defen-
dant failed to deliver payment or procure 
insurance as required under the contract, 

plaintiff commenced a lawsuit for dam-
ages that did not specify a sum certain. 
Following entry by the clerk of default 
against the defendant, plaintiff moved 
for entry of default judgment for a sum 
certain, supported by an affidavit by an 
appraiser stating that the fair market val-
ue of the memorabilia was $983,758. The 
Court denied the motion, without prej-
udice, because only claims for sum cer-
tain or a sum that can be made certain 
by computation may support a default 
judgment under Rule 55(b)(1). If the dol-
lar amount of the defendant’s liability is a 
matter of estimation, however, entry of a 
default judgment may only be entered by 
the Court after a factual evaluation. Here, 
it remained plaintiff ’s burden to demon-
strate that the uncontroverted allegations, 
without more, established defendant’s li-
ability on each asserted cause of action, 
and the Court was still required to con-

sider the willfulness of the default, the ex-
istence of a meritorious defense, and the 
level of prejudice that the non-defaulting 
party might suffer. Here, plaintiff had not 
addressed any of those factors in his mo-
tion and, thus, failed to meet his burden 
demonstrating that he was entitled to 
judgment by default.
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